ST 99-0008-G L 01/04/1999 TEWMPORARY STORACE

Dear

The tenporary storage exenption provides that no use tax applies to the
tenporary storage, in this State, of tangible personal property which is
acquired outside this State and which, subsequent to being brought into this
State and stored here tenporarily, is used solely outside this State. See
86 Ill. Adm Code 150.310. (This is a GL.)

January 4, 1999

Ms. XXXXX:

This letter is in response to your letter dated Septenmber 11, 1998. The

nature of your letter and the information you have provided require that we
respond with a CGeneral Information Letter which is designed to provide general
information, is not a statenment of Departnent policy and is not binding on the
Departnent. See 86 IIl. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

Pursuant to 2 I1ll. Adm Code 1200, we request the Departnent of
Revenue (Departnent ) confirm our understanding of the Illinois use
tax obligations of our client, hereinafter referred to as the COVPANY.
To the best of our know edge, the issues involved in this general
information letter request are not subject to an existing audit,
protest or appeal, or |litigation concerning this taxpayer. The
Departnent has not ruled on a simlar issue in regard to this taxpayer
or a predecessor, nor has a simlar ruling been requested for this
t axpayer.

Fact s
The COWPANY is a nulti-state business headquartered outside Illinois.
The COWPANY does business within Illinois and mmintains a storage

facility in the state. During the period August 1996 through March
1998, the COWANY purchased tangible personal property which was

delivered to its Illinois storage facility. The itens were delivered
to the Illinois facility fromits vendors' warehouses |ocated outside
of Illinois.

Certain of the tangible personal property was held in Illinois for

storage purposes only and was later put to use solely outside of
I1linois. The equiprment was primarily put to use (installed) at the

COVPANY' s business |ocations in |Indiana and OChio. The 1llinois use
tax was paid in error to the COMPANY's vendors on the sales price of
the equipnent which was put to use solely outside Illinois. The

COMPANY' s vendors remitted this tax to the Departnent.
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Concl usi on

The COVMPANY is entitled to a refund of Illinois use tax paid in error
on the purchase of tangible personal property that was delivered to
and accepted at its Illinois storage facility and was later put to use

solely outside the state. The COWPANY may request a refund of taxes
paid in error fromits vendors and its vendors may submt a claimfor
refund with the Departnment in accordance with Sections 6, 6a, 6b and
6c of the Retailers' Cccupation (Sales) Tax Act.

Di scussi on

The COVPANY purchased large quantities of tangible personal property
for use in its nulti-state business operations and accepted delivery

of the equipnment at its regional storage facility located in Illinois.
The equi pnment was installed at business sites |ocated both inside and
outside of the State of IIllinois.

IIlinois Conpiled Statutes 35 | LCS 105/ 3 inposes a use tax as follows:

A tax is inposed upon the privilege of using in this State
tangi ble personal property purchased at retail from a
retailer...

"Use' is defined by 35 I LCS 105/2 as foll ows:

...the exercise by any person of any right or power over
tangi bl e personal property incident to the ownership of
that property, except that it does not include the sale of
such property in any form as tangi ble personal property in
the regular course of business to the extent that such
property is not first subjected to a use for which it was

purchased ...[enphasis added].

Further, 35 ILCS 105/ 3-55 provides:

To prevent actual or likely nultistate taxation, the tax
i nposed by this Act does not apply to the use of tangible
personal property in this State under the follow ng
ci rcunst ances:

(e) The tenporary storage, in this State of tangible
personal property that is acquired outside this State and
that, after being brought into this State and stored here
tenmporarily, is used solely outside this State. ..

Therefore, because the COWANY purchased certain equipnment outside
Illinois, stored the equipnent in Illinois on a tenporary basis and
then transferred the equipment to its business locations in Indiana
and Chio, we conclude that the COMPANY paid Illinois use tax in error
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on the purchase of that equipnment and is entitled to a refund fromits
vendors.

Qur conclusion is supported by the decision in Nutrition Headquarters,

Inc. v. Departnment of Revenue, Illinois Appellate Court, Fifth
District, No. 5-83-0377, filed My 4, 1984, 463 N E 2d 926, 123
Il App3d 997, 463 NE2d 926, released June 12, 1984. In fact, while

the taxpayer in Nutrition Headquarters perforned sonme processing
(applied address labels, sorted and mailed) on the tangi ble personal
property for which it appropriately clained the tenporary storage

exenption, the COVMPANY perfornms no such processing in Illinois. The
COMPANY's in-state activities as it relates to the equipnent are
limted to accepting, inspecting, and storing the equipnent and

shi pping the equi pment to the COMPANY's |ocations in Indiana and GChio.
Further support of our conclusion is provided by the decision in
II'linois Private Letter Ruling ST 96-0233 (June 5, 1996) where a
t axpayer who accepted delivery of equipnment in Illinois from outside
the State was entitled to the tenporary storage exenption even though
it inventoried, | abel ed, bar coded and designated the eventua
shi prent | ocation of the equipnent while at its Illinois warehouse.

35 I LCS 105/ 4 states the follow ng:

Evi dence that tangible personal property was sold by any
person for delivery to a person residing or engaged in
business in this State shall be prima facie evidence that
such tangi ble personal property was sold for use in this

State.
Thus it is assumed that equipnent delivered to the COMPANY in Illinois
is intended for use in Illinois unless such assunption is rebutted

The COWANY's extensive fixed asset records designate the physical
| ocation of each item of the COMPANY's equipnent and serve to rebut
that prima facie evidence.

W request that the Departnment confirm our interpretation of the |aw
as expl ai ned above. Upon receipt of the Departnent's confirmation,
the COWANY will submt a use tax refund request to its vendors.

* * * * *

In the event that this letter does not provide sufficient information
to support our conclusions, we request a verbal hearing to nore fully
state our position with respect to the foregoing.

Pl ease send all correspondence on this matter to the attention of:

NAME/ ADDRESS
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If you require additional information or would like to discuss this
request further, please call nme at ####4. Thank you for vyour
consi derati on.

For your information, we have enclosed a copy of 86 Ill. Adm Code 150. 310
concerning Exenptions to Avoid Milti-State Taxation. Section 150.310(a)(4)
provides that no tax applies to "the tenporary storage, in this state, of

tangi bl e personal property which is acquired outside this State and which,
subsequent to being brought into this State and stored here tenporarily, is used
solely outside this State...."

In order to docunent this exenption, purchasers of such tangi ble personal
property should give certificates to their vendors stating that the tangible

personal property is acquired outside Illinois and brought into Illinois only
tenporarily, and that subsequent to such temporary storage in Illlinois, the
tangi bl e personal property wll be shipped out of Illinois, and wll be used
solely outside the State of Illinois.

Pl ease note that if tangible personal property is acquired in Illinois and
is stored in Illinois before being used solely outside Illinois, then the itens
will be subject to Illinois Use Tax on the cost price of the itens. Please also
note that if purchase orders for tangible personal property are accepted in
Illinois, the tangible personal property is not acquired outside Illinois, even
if it is delivered in Illinois fromthe vendors' warehouse outside Illinois.

Section 19 of the Use Tax Act, 35 ILCS 105/19, provides for clains for
credit when it appears that an anmount of tax or penalty or interest has been paid
in error to the Departnent. For your information, we have enclosed a copy of 86
I11. Adm Code 150.1401, which are the Departnent's regulations for these
situations.

Section 150.1401(b)(1) provides for situations in which tax has been paid in
error to the Departnent by a retailer who is required or authorized to collect
and remt the Use Tax. These provisions would apply to purchases of tangible
personal property acquired outside the State.

Section 150.1401(b)(2) provides for situations in which tax has been paid in
error by the purchaser to a retailer, who retained such tax as rei nbursenent for
his tax liability on the sane sale under the Retailers' Cccupation Tax Act, and
who remtted the amount involved to the Departnment under the Retailers’

Cccupation Tax Act. In Section 150.1401(b)(2) situations, the procedure for
recovering the tax is prescribed in Sections 6, 6a, 6b and 6c of the Retailers'
Cccupation Tax Act. For your information, we have enclosed a copy of 86 III.
Adm Code 130.1501, which are the Departnent's regulations for clainms for credit
under the Retailers' OCccupation Tax Act. These provisions wuld not apply to

situations where tangi bl e personal property is acquired outside the State.

I hope this information is hel pful. If you have further questions related
to the Illinois sales tax laws, please contact the Departnent's Taxpayer
Information Division at (217) 782-3336.
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If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Martha P. Mte
Associ at e Counsel

MPM s k
Encl .



